Part i

Department of
Commerce

Nationa! Oceanic and Atmospheric
Administration

15 CFR Part 922

National Marine Sanctuary Program
Regulations; Final Rule




. Oclober 28, 1988 / Rules and Regulations

CEPARTH

cean and

P IRIICY Wntianal

z {NOS], National

) vy e on g
UCoame ang

ACTION: Final rule.

cn

2 previous Marine
guiations (46 FR
ns are necessary o

the Amendments.
i L

rulations are effective
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fina! rulemaking is

; of Title ITI of
tection, Research, and
Act, 16 U.5.C. 1431 et seq.

bub. L. No. 983-488;

L. No. 98498, referred to
rine Sanctuaries Amendments
he Act or the Amendments),

s appropriations through FY

d makes revisions to, Title III
rine Protection, Research, and
rins Act. 16 U.S.C. 1431 el seq.
¢ iNational Marine Sanctuary Program
inistered by the Marine and

E ne Manaeement Division,
Nationzl Ceeanic and Atmospheric

e R
Administration, Department of

;rae. The Amendments set out the
nses and policies of the National
rine Sancluary Program, establish
i d procedures for
iplementing National

>

Fishery Conservation and Management
ct, 16 U.S.C. 1801 &t seg.), and other
affected agencies o- persons. The
designation standards set forth in the
Amendments basicaily track the sile
identification and selection standards
and active candidate crileria used to
identify potential National Marine
Sanctuaries, and evaluate sites for
designation.

On funs 12,
proposed regulations
implementation of the National
Sanctuary Program, pursuant to the Act
{51 FR 2136). Writien comments on the
proposed regulations were accepted
ntil August 11, 1285. These comments
ave been considered in preparing these
! reguiations.

The finzl regulations set forth the
Program’s mission and goals, amend
procedures for revising the Site
Evaluation List (SEL), set forth site
identification and zelection criteria for
including areas of the marine
environment possessing historical
resources of special national
significance on the SEL, revise the
sanctuary designation standards and
process, and initiate a consultation
process with Congress and Regional
Fishery Management Councils {when
regulations on fisheries activities are
affected) prior to commencing the
envirenmental review process required
pursuant to the National Environmental
Policy Act. These regulations supersede
the previous regulations for the program
(48 FR 24255 [1883)).

I1f. Refinsments to the Regulations for
the NaYignal Marine Sancivary Program

The proposed regulations solicited
comments on procedural and policy
revisions required to implement the
Amendments. These modifications and
how they are reflected in the final
regulations are discussed below.

A. Findings, Purpose, and Policies

The Amendments add findings which
recognize that certain areas of the
marine environment possess
“conservation, recreational, ecological,
historical, research, educational or
esthetic qualities which give them
special national significance” {Section
301(a)). This differs from the original
Act, which provided, in section 302(a),
that National Marine Sanctuaries should
be designated only for their
“conservation. recreational, ecologicas,
or esthelic values” (Section 302, Pub. L.
No. 92-532., codified at 16 U.5.C. 1432(a)
(1883)). To reflect the addition of
historical qualities, NOAA's working list
of potential sites is being amended (See
IV.A. of the Preamble and Subpart B of
the regulations). Consistent with the
Amendments purpose and policies, the

ety pp g g

National Marine Sanctuary Program
provides for comprehensive
management anc conservation,
including the support and coordination
of scientific research involving the
resources of marine sanctuaries,
stresses efforts to enhance public
awareness, understanding, eppreciation,
and wise use of the marine environment;
and encourages public and private uses
of euch resources consistent with the
Program's primary objective to protect
them (Section 301(b) (2)-(5)). These
policies are reflected in the Program’s

‘mission and goals set forth at §922.1.

B. Designation Standards

The Secrefary of Commerce may
designate a discrele area of the “marine
environment” as a National Marine
Sanctuary, if he finds that:

{a) the area is of special national
significance due to its resource or
human-use values;

{b] Existing state and Federal
authorities are inadequate to ensure
coordinated and comprehensive
management of the area, including
resource protection, scientific research
and public education;

{c) Designation of the area as a
National Marine Sanctuary will
facilitate the objectives in subparagraph
(b): and

(d) The area is of a size and nature
that will permit comprehensive and
coordinated conservation and
management.

(Section 303(a)).
These findings are reflected at
§922.33(a) of the final regulations.

C. Consultation

In making the above findings, the
Secretary must consult with the House
Committee on Merchant Marine and
Fisheries; the Senate Committee on
Commerce, Science, and Transportation;
the Secretaries of Slate, Defense,
Transportation, and the Interior, the
Administrator of the Environmental
Protection Agency, and the heads of
other interested Federal agencies; the
responsible officials or relevant agency
heads of the appropriate state or local
government entities, including the
coastal zone management agencies, that
will or are likely to be affected by the
establishment of the area as a National
Marine Sanctuary; the appropriate
officials of any Regional Fishery
Management Council established by
section 302 of the Magnuson Act (16
U.S.C. 1852) that may be affected by a
proposed designation: and other
interested persons. The consultation
process for a potential designation is set
forth in the final regulations at § 922.31.
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A. 8Site Fveluation List

tify sites for future
consideration as nationsl marine
sanciuaries, NOAA inslituted a site
’wm'*' ion process in 1882; this process
culmi a fist of sites, the SEL,
mh,cn was published in 1683 (48 FR
33588). As initially established, the SEL
consisted of twenly-nine {29) natural
resource sites. The SEL serves as
NOAA's working list for possible
national marine sanctuary designation
and 1:-, u'=.,=‘s'=ed in subpart B of the
regulations, The qualities expressed in
the original Act were used in

; ing the SFL: thus. the SEL was
fvcused on sites with conservation,
recreational, ecological, or esthetic
qualities.

While the Amendments add historical,
research, and educational qualities, siles
possessing research and educational
qualities were solicited and considered
in the original SEL process. Research
and educational qualities are inherent in
sites possessing significant
conservation, recreational, ecological,
and esthetic values: consequently, sites
possessing research and educational

qualities of gpecial national significance
are included on the current SEL. Sites of
nationally significant historical quality
were not, however, considered in the
SEL process: the evaluation teams cid
not include maritime archeologists or
historians or any person schooled in
submerged cultural resources. There are
no historical sites on the SEL. Thus, the
SEL list now requires revision to include
discrete marine areas possessing
nationally significant historical qualities
for pessible conservation and
management as provided by the Act.
Provisions for the revision of the SEL
are set forth at § 822.22. In these
regulaticns, NOAA's use of the term

historical” comports with the Actin

GEIRY

encompassing cultural, archeclogical,
and palecntological elements.

B. Designation of Netional Marine
Sanctuaries

Selection of a site from the SEL as an
active cendidate represents the second
ph se in evaluating a site for potentisl
designation; it begins the environmental
impact statement process. Notice of
selection 25 an active candidate and
intent to prepare a draft environmental
impact statement (DEIS) is placed in the
Federal Register. At any time a site can
be dropped froem consideration if it is
determined that a site does not meet the
standard and criteria set forth in the
Act.

After selection as an active candidate,
a draft management plan (including
necessary regulations) is prepared along
with a dreft environmental impact
statement (DEIS). The DEIS evaluates
the impacts of sanctuary designation
and management plan implementation.
During the preparation of the DEIS. a
resource assessment report is prepared
documenting present and potential uses
of the area, including commercial and
recreational fishing, research and
education, minerals and encrgy
development, subsistence uses, and
other commercial or recreationai uses.
In consullation with the Secretary of the
Interior, a 1esource assessment seclion
is prepared regarding any commercial 6r
recreational resource uses in the area
under consideration that are subject to
the primary jurisdiction of the
Department of the Interior (Section
303{b)(3)). After the DEIS and draft plan
are prepared, a notice of proposed
designation is published in the Federa!
Register and media serving communitics
which may be affected by the
designation. On the same day that the
Federal Register notice is issued, a
detailed prospectus on the designation
proposal (which includes the DFIS and

raft plan}, as discussed in § 922.32(a),
is sent to the House Merchant Marine
and Fisheries Committee and the Senate
Commerce, Science, and Transportation
Committee for review for a forty-five
(45) day period of conlinuous session.

Alfter preparation of a final EIS and
final management plan, including
proposed final regulations, the Secretary
of Commerce must determine whether to
designate the area as a National Marine
Sanctuary. Section 922.33(a) of the
regulations sets forth the factors
considered by the Secretary in making
this determination. Designated
sanctuaries should be illustrative of the
nation’s marine areas and allow for
coordinated and comprehensive
management. Generally, decisions to
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of the largest exisiing national marine
senctuary, the Channel Islands National
Marine Sanctuary {1252 equare nautical
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days of continuous session of Congress,
dating from the Federal Register notice
of designation (See § 922.34).

If the terms of the designation are
found accepiable by Congress, and the
Governor(s), for sites including any state
waters, the Secretary will implement the
management plan, including
surveillance and enforcement activities,
and such research and education
programs as are necessary and
reasonable to carry out the purposes
and pelicies of the Act.

E 1 —SANCTUARY DESIGNATION PROCESS (SUMMARY)

Notice

ZL) | Final SEL

Selection as Active Candi-

Proposed
(STARTS NEPA PROGC-
ESSL

i
I
i

Sie selecled from SEL as “Active Candidate”

Dasignation | Daveicpment of Dasignation Materizls

2l Scoping Meeting

w5 with Congress, sifected Regional Fishery Management
, States, Fedarni
ietion o DEIS, Draft Manocgament Plan, Proposed Regulations, end
2 ssmenl Report.

us 1o Congress {including Draft EiS and Draft Management Fian,
=d regulations for review under Section 304 of the Act).

agencies, and other interested persons; prepa-

| Publiz Hearing

Troninmatian
L EGanator

site moets Giteria,

"

pars Fingl E1S/Management Plan and Designation Determinztion &nd

ation efisctive after 45-day pericd for Congressional and Gubemalo-
of Heview under Secticn 304(b) of the Act.

FR Notica.
FR Notice; Pubic Notica of Selection.

Notice of Intent to Prepare DEIS.

FR Nctice; Public Notice.

FR Notice (ncluding proposad reguiations and summary of
Draft Management Plan published concurrently with Draft
EIS evailabilty of Prospectus to Congress); Public
Notics.

FR Notice; Public Not'ce.

Occurs within three years of selection as Active Candidate.

creatary then designales the netionzl marine | FR Notice (Designation, final reguiations; avadabity of

Fina! EIS/Final Management Plan Notice to Congress
(304(b)).
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Subpart B—Site Evaluation List
l’

historical, re
be conaidersd

P SN
no. suncent

reviewser als:

and educational values of urban
estuarine systems may not necessarily
be recognized within the context of
conservation, recreational, ecological or
esthetic values.

Aesponse: NOAA recognizes the
impertance of urban estuarine ereas and
their research and educational values
and believes that these values are
sufficiently represented by the
designation standards set out in section
303(a) of the Act. However, as stated in
3922.1(c)(i), priority consideration will
be given to offehore areas where there
are no other exisiing special area
protection mechanisms. The commenter
should also consider State, local and
city governments as well as the National
Coastal Zone Management Program for
protection of urban estuarine areas.

Proposed § 922.21(a}—COne reviewer
suggested that the proposed regulations
were not consistent with established
cultural resource procedures in that sites
do not attain national significance until
they have been designated National
Fiistoric Landmarks (NHL) and that
under the proposed rules a site could be

designated as & national marine
sanctuary without being nationally
significant, i.e., designated as an NHL.
Response: In accordance with the Act,
a site does not have to be designated an
NHL or listed on the National Register
to be considered nationally significant.
In s cultural resource management
context, SEL selection based on the
criteria used for evaluating NHL
eligibility conforms with existing
cultural resource procedures in that
established uniform standards are used
to identify important historical
properties worthy of protection,
preservation, research and
interpretation. Designation as an NHL is
not a prerequisite tc SEL selection. nor
does SEL selection necessarily imply
nomination as an NHL. The SEL serves
as the preliminary process for the
identification and evaluation of sites
having special national significance for
possible designation as National Marine
Sanctuaries. After placement on the
SEL, sites are further evaluated when
selected as Active Candidates for
sanctuary designation. Nomination as
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an NHL may result from the
documentation compiled during the SEL
process and Active Candidate
evaluation: however, such designation is
d;s‘mci from the purposes of designation

a National Marine Sanctuary under
tne Aci‘

Another reviewer suggested that if all
sites on the SEL are nationally
significant. that they would also be
NHLs and, therefore, subject to the
provisions of the regulations published
by the Advisory Council on Historic
Preservation for protecting cultural
resources {36 CFR Part 800).

Response: Sites selected for
placement on the SEL do not have to be
NHLs and, therefore, do not npc"sc'rm
fall under the Advisory Council's
regulations. If, however, any site
selected for placement on! th 2 ‘wE\, 15
already an '\n it remains subject o
tm‘ & i'lj-.]l .J

Proposed §922.21(0)—0ne reviewer
ested that the public comment
od be lengthened to 80 days for
review of pronosed historical sites prior
ty their being added to the SEL.

Hesponse: NUAA agrees with this
comment and the reculations have been
modified u(mm."s:‘}

Pronosed & 2
&1 r'u st {’(‘ {

bv.

sen :
nr [’(]ll('{‘ states
FH l\.]l]('f\.- on o

dou:s not
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prior to formal site

atiomn.

/ '.;, s Ir\ Itsting of & site on the
556 i < aes not subjest the site to Federal
ider the Act. The status quo
«. the -rf:!'m‘u. unchanged.

3 a listed on the SEL is
¢ both Federal and state

r other authorilies. The
10 2 site on the SEL is

tion t
t of inc

arth at §a
hnar! O—Des ation of Natiane]
e Sanctuaries

Froposed §ar2.33[aj{2l(B)}—0ne
reviewer sugeested thal management
plans .n" sanciuaries desi gr‘"ttr,u at
historically significant sites do not need
additional n o protect the site
from disturbances related to outer
centinental shelf (OCS) mineral
development activities because
edequate protections are already in

e: We acknowie that the
tor {DOI} has
gating any adverse
impact on hi t.h tically s q:f] sant sites
from disturbances related 1o QCS
mineral developiment arhw ies.
However, mitination of adverse impact
from OCS mireral development
activities does not provide for
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coordinated and comprehensive
management including scientific
research, public education, and
interpretation. A major goal of the
National Marine Sanctuary Program is
to enhance resource protection through
comprehensive and coordinated
conservation and management that
complements existing regulatory
authorities. The provisions of the Act
enhance and complement the existing
DOI historical resource protection
program. The National Marine
Sanctuary Program is the only
mechanism {o date for the protection,
conservation, research, and
interpretation of nalionally significant
historical resources beyond the
territorial sea (see § 922.2(d) for the
definition of marine environment). To
ensure that ell existing authorities are
properly coordinated, it is essential that
the management plan {or any sanctuary
designated at any nationally significant
historical site address comprehensive
proteclion, including, but not limited to,
notential threats from CCS mineral
development activities,

Pmpos-::d Appendix [—National Marine
Sanctuary Program Site Identification
and Selection Criteria for Sites With
Historical Qualities of Special National
Significance

One reviewer suggested that the word
“special” be deleted from the “special
national significance” criterion for
identification and selection because a
site on the NHL may not meet the
criteria for placement on the SEL.

Response: By specifving that only
areas of "special” national significance
may be designated a National Marine
Sanctuary under the Act, some NHL
sites may not qualify for consideration
as a National Marine Sanctuary. The
cultural resource compenent of the
National Marine Sanctuary Program is
intended to bg very selective, illustrative
of the Nation's maritime heritage and
representative of the Nation's most
significant historical marine resources.
Thus, it is possible that some NHLs will
not be considered for sanctuary
designation. All historical National
Marine Sanctuaries designated in the
future will be eligible to be designated
as NHLs, but all marine-situated NHLs
may not necessarily be considered for
designation as Nationai Marine
Sanctuaries.

A reviewer commented that
references to the World Heritage List
(WHL) are not relevant in making SEL
decisions. Response: Since all future
historical National Marine Sanctuaries
will be eligible to be nominated as NHLs
and because many of these National
Marine Sunctuaries may also be

internationally significant, it is
appropriate to specify that some may be
listed on the WHL. The use of the
evaluation criteria for the WHL as the
established uniform standard to
evaluate international significance is
consistent with cultural resources
procedures and policies. Additionally, it
recognizes the international nature of
maritime cultural resources and
emphamzes that consistent with the
overall mission, the National Marine
Sanctuary Program will coordinate its
efforts to manage marine areas of
special national significance with other
countries managing marinc protected
areas.

VI. Other Actions Associated with the
Notice of Final Rulemaking

(A) Classification Under Executive
Order 12291

NOAA has concluded that these
regulations are not major ‘‘rules” within
section 1(b) of Executive Order 12291
because they will not result in:

(1) An annual effect on the economy
of $100 million or more;

(2) A major increase in costs or prices
for consumers, individual industries,
Federal, state or local government
agencies, or geographic regions; or

(3) Significant adverse effects on
competition, employment, investment,
productivity, innovation or on the ability
of United States-based enterpnses to
compete with foreign-based enterprises
in domestic or export markets.

These final rules amend existing
procedures by providing greater
selcctivity and specifity in initially
identifying and designating potential
National Marine Sanctuaries in
accordance with the XMarine Sauctuaries
Amendments of 1984, Pub. L. 98-493.
These rules establish a revised process
for identifying, designating and
managing National Marine Sanctuaries.
They will not result in any direct
economic or environmental effects, nor
will they lead to any major indirect
eccnomic or environment impacts. They
are intended to reduce delay and
uncertainty in the site selection and
approval process. All subsequent marine
sanctuary designations and
implementing regulations including any
regulations recommended by the Fishery
Management Councils will be reviewed
for compliance with Executive Order
12291.

(B) Reguiatory Flexibility Act Analysis
A Regulatory Analysis is not required
for this notice of final rulemaking. The

regulations set forth procedures for
identifying, selecting, and. if designated.
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managing Natione! Marine Sanctuaries.
Because the notice and comment
reguirements of section 553 of Title 5 of
the U.S. Code are not applicable to this
preposed procedural rule (5 US.C.
553(b}{3}{A)}. the Regulaiory Flexibility

Act also dees not apply (5 U.S.C. &03{a}].

All subsequent marine sanctuary

designatiors and implementing

regulations will be reviewsd for

compliance with the Regulatory
lexibility Act.

(C) Paper Work: Recuction Act of 1230
(Pub. L. 96-511)

These regulations de net contain a
collection of information for purposes of
the Paperwork Reduction Act.

(D) Natione! Environmenial Policy Act

NOAA has concluded that publication
of these final rules does not constitute a
major Federal action significantly
affecting the guality of the human
environment. Therefore, an
environmental impact staterment is not
reguired,

List of Subjects in 15 CFR Part 922

Administrative practice and
procedure, Coastal zone, Environmental
protection, Marine resources, Natural
resocurces.

Date: Ostober 21, 1885,

Thomas . Maginnis,
‘esistant Administrator for Ocoen Services
nd Coastal Zone M cncgement
{Federal Domestic Aszsistznce Cataleg
Number 11.428 Marine Sanctuary Program}

Accordingly, 15 CFR Fart 822 is

revised as follows:

PART 822—-NATIONAL MARINE
SANCTUARY PROCRAYM

Subpant Am—Genors!

e

Cennral,

shic resvaluntion, delepationg,

neance.

LY
2] Mirrine

1 oproepecius,

02233 Demgnation determination and
findings,
82234 Denignation.

"225 Coordine

R EIT raT Ftm b

Subpart D—Impicmentstion Afler

Designatior
Sec.

82240 General,

82241 Enforcement procedurcs.

Appendix 1 to Part 922—National Merine
Sunctuary Program Site IdantReation
and Selection Criteris for Marine Areas

with Qualities of Specia! Nationa)

Significance.

Auvthority: Pub. L. 32402 (15 US.C. 1431-

14201

Subpart A—Cenerat

Mitesion, goale, and speciat

i2] In eccordance with the standards
set forth in Title 1l of the Marine
Protecticn, Research, and Sanctuaries
Act of 1972 {Act), the mission of the
National Merine Sanctuary Progrem
{Program]) is to identify, designate and
manage greas of the marine
environment of special national
eignificance due to their conservation,
recreational, ecelogical, historical,
research, educationsl, or esthetic
qualities.

(b) The goals of the Program are o
carry out the mission to:

{1} Provide ephanced resource
protection through comprehensive and
coordinated conservation und
management of National Marine
Sanctuaries that complements existing
regulatery autherities;

(2) Support, promote, and coordinate
acientific research on, and menitoring of,
the site-specific marine resources of the
National Marine Sanctuaries;

{3} Enhance public awareness,
undersianding, appreciztion and wise
use of the marine environment: and

{4} Facilitate, to the extent campatible
with the primary objective of resource
orotection, multiple uses of the National
Marine Sanctuaries;

(¢} To the extent consistent with the
policies set forth in Title I of the Act, in
carrying out the Program’s mission and
goals:

(1) Particular attention will be given to
the establishment and management of
marine areas as National Marine
Senctuaries {or the protection of the
area’s natural resource and ecosystem
values: particularly for ecologically or
econemically important or threatened
species or species assemblages, and for
effshore areas where there are no
existing special area protection
mechanisms;

{2} The size of National Marine
Sanctuaries, while highly dependent on
the nature of the sites’ resources, will be
no longer than necessary to ensure
elfective managament:

{3} Maragement efforts will be
coerdineted to the extent practicable

with other countnes menaging protected
merine areags:

(4) Program regulations, policies,
standards, guidelines, and procedures
under the Act concerning the
identification. evaluation, registration,
and treatment of historical rescurces
shall be conzistent, to the extent
practicable, with the declered national
policy for the protection and
preservation of these resources as
stated in the National Historic
Preservation Act of 1985 (NHPA), 16
U.S.C. 470 et seq., the Archeological and
Historical Preservation Act of 1974, 16
U.S.C. 489 et seq., and the Archeclogical
Resources Protection Act of 1979
[ARPA}, 16 U.S.C. 470as ef seq. The
same degree of regulatory protection
and preservation planning policy
extended to historical resources on land
shall be extended, to the extent
practicable, to historical resources in the
marine environment within the
boundaries of designated National
Marine Sanctuaries. The management of
historical resources under the authority
of the Act shall be consistent, to the
extent practicable, with the Federal
archeological program by consulting the
Uniform Regulations, ARPA (43 CFR
Part 7), the Secretary of the Interior's
Standards and Guidelines for
Archeclogy and Historic Preservation
(48 FR 44716, Sept. 29, 1983) and other
relevant Federal regulations.

§922.2 Definitions.

{2) “Act™ means Title III of the Marine
Protection, Research, and Senctuaries
Act of 1972, &s amended, 16 U.S.C. 1431
et seg.

(b) “Active Candidate” means a site
selected by the Secretary from the Site
Evaluation List for further consideration
for possible designation as a National
Marine Sanctuary.

{c]} "Historical” means possessing
historical, cultural, archeological, or
paleontological significence, including
siles, structures, districts, and objects
significantly associated with or
representative of earlier people,
cultures, and human activities and
events. )

(d) "Marine environment” means
those areas of coastal and ccenn waters,
the Great Lakes and their connecling
waters, and submerged lands over
which the United States excrcises
jurisdiction, consistent with
international Jaw.

(e] "National historic landmark”
means a district, site, building, structure
or object designat-d by the Secretary of
the Interior under the National Historic
Landmarks {NHL) Program (38 CFR Part
65).
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(0) "Mational Marine Sanctuary”
means an area of the marine
environment, as defined above in
subsection {d), of special national
significance due to its resource or
human-use values, which is designated
to ensure its conservation and
management.

(g) “Person” means any private
individual, partnership, corporation, or
other entity; or any oificer, employee,
agent, agency, department, or
instrumentality of the Federal
government, of any state or locs! unit of
government, or of any foreign
government.

(h) “Regional Fishery Management
Council” means any fishery council
established under section 202 of the
Magnuson Fishery Conservation and
Management Act (16 U.5.C. 1801 et seq.).

{i) “Secretary” means the Secretary of
the United States Department of
Commerce or his or her designee.

(j) “Site Evaluation List" {SEL) means
a list of selected natural and historical
resource sites selected by the Secretary
as qualifying for furthor evaluation for
possible designation as National Marine
Sanctuaries.

(k) “State” means each of the several
states, the District of Columbia, the
Commonweath of Puerte Rico, the
Commonweath of the Northern Mariana
Islands, American Samoa, the United
States Virgin Islands, Guam, and any
other commonwealth, territory, or
pessession of the United States.

(1) "Subsistence use” means the
customary and traditicnal use by rural
residents of areas near or in the marine
environment for direct personal or
family consumption as feod, sheiter,
fuel, clothing, tools or transportation; for
the making and selling of handicraft
articles: and for barter, if for {ood or
nonedible items other than money, if the
exchange is of a limited and
noncemmercial nature,

ct of natlonal marine
ignation.

The designation of a National Marine
Sanctuary, and the regulations
iementing it, are binding on any
person subject to the jurisdiction of the
United States. Designation does not
constitute any claim to territorial
jurisdiction on the part of the United
States for designated sites beyond the
U.S. territorial sea. and the regulations
implementing the designation shall be
applied in accordance with generally
recognized principles of internutional
law, and in accordance with trealics,
conventicns, and other agreements to
which the United States is a party. No
regulation shall apply to a person who is
not 2 citizen, national. or resident alien

£222.10 Eff

sancluary de

w0

of the United States, unless in
accordance with—

(a) Generally recognized principles of
international law;

{b) An agreement between the United
States and the foreign sta’e of which the
person is a citizen; or

{c) An agreement between the United
States and the flag state of the foreign
vessel, if the person is a crewmember of
the vessel.

§922.11 Accees and valid righte.

Leases, permits, licenses, or rights of
subsistence use or access either in
sxistence on October 18, 1984 (the date
of enactment of the Marine Sanctuaries
Amendments of 1984 (Pub. L. No. 88~
498)), with respect to any National
Marine Sanctuary designated before
that date, or in existence on the date of
designation of any National Marine
Sanctuary designated after October 19,
1984, shall not be term:nated by the
Secretary. The Secretary, may, however,
regulate such leases, permits, licenses,
or rights consistent with the purposes
for which the Sanctuary was designated.

Subpart B~—Site Evaluation List

§822.20 General

(o) The Site Evaluation List (SEL) was
established in 1883 as a comprehensive
list of marine sites with high natural
resource values that are highly qualified
for further evaluation for possible
designation as National Marine
Sanctuaries. Appendix 1 describes that
list, how it was established and its
purposes. In addition, Subpart F of
Appendix 1 has been revised to
establish identification and selection
criteria for revising the list to include
marine sites with historical qualities of
special national significance.

(b) Only sites on the SEL may be
considered for subsequent review as
active candidates for designation.

(c) Placement of a site on the SEL, or
selection of a site from the SEL as an
active candidate for designation as
provided for in § 822.30, shall not subject
the gite to any regulatory control under
the Marine Protection, Research and
Sanctuaries Act. Such controls may only
be imposed after designation, as
provided for in §922.34.

§922.21 Periodic reevaluation, deleticns,
and additions.

{a) The Secretary shall reevaluate any
site remaining on the SEL for five years
(December 31, 1988, for the original sites
on the SEL and a separate five-year
review period, beginning with the date
of their addition, for any sites added to
the SEL).

(b) If. after a five-year reevaluation,
the Secretary determines that a marine
site on the SEL is no longer highly
qualified in accordance with the
Program's mission and goals and the site
identification and selection criteria, the
Secretary shall publish a notice in the
Federal Register of an intent to delete
the site from the SEL and provide a 45-
day period for public comment.

(c) As sites are desigrated as National
Marine Sanctuaries, or rejected from
further consideration, they will be
removed from the SEL. Rejected sites
will not be replaced on the SEL.

(d) If, after a five-year reevaluation,
the Secretary determines that the new
sites should be considered for addition
to the SEL, the Secretary shall publish a
notice in the Federal Register at least 12
months prior to initiating a new site
identification process. After a 80-day
period is provided for public comment
on the Secretary’s determination, the
Secretary shall reevaluate the prior SEL
development process and publish a
notice in the Federal Register requesting

public comment on that process and any .

proposed modifications, if necessary.

(e) Except as provided in § 822.21(d)
and §922.22, the Secretary will consider
recommendations of potential additional
sites to the SEL only if such sites are
important new discoveries or if
substantial new information previously
unavailable establishes the national
significance of a known site. The
Secretary may determine, after an
apportunity for public review and
comment, whether such sites meet the
selection criteria and are highly
qualified in accordance with the
Program's mission and goels. Qualified
sites will be added to the SEL for further
evaluation as National Marine
Sanctuaries, consistent with the
procedures set forth in these regulations.

§922.22 Addition of sites with historical
qualities of special national significance.

(a) The identification and selection
cri‘eria set forth in Appendix 1 shall be
used to identify areas of the marine
environment possessing historical
qualities of special national significance.
The Secretary shall establish a group of
experts to be called the Marine
Historical Resource Evaluation Team to
recommend a list of marine sites with
historical values cf enecial national
significance for inclusion in the SEL. The
Marine and Estuarirc vianagement
Division of the Nxtional Oceanic and
Atmospheric Acministration shall direct
and coordinate the activities of the
Team.

(b) Alter analysis of the historical
sites recommended by the Marine
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establishment of the area as 2 National
Marine Qﬂmc’u.,ry the appropriate
officials of any Regional Fishery
hMeanagement Council established by
section 302 of the Magnuson Act which
may be alfected by the proposed
designation; and other interested
persons.

{b} The e terms of the pro},med

.3"'1‘m.k.,rz shall include the geographic
area lo be included within the
.,\..‘L'm;r;\': the characteristics of the area
give it conservation, recreational,

' '::‘41, hlsto.l cal, research,
cducational, or esthetic values; and the
types of zctivities that would be subject
to regulation in order to protect those
characteristics. Following designation,
the terms of designation may be
medified only by the same precedures
through which the original designation
was made. If proposed regulations are
needed to implement the terms of the
proposad designation, they shall be
consistent with the terms of designation.
Following designation, all amendments
io these regulations shall be consistent
with the terms of designation.

{c) The draft management plan
generally shall include sections on: goals
and objectives; management
responsibilities; resource studies and
research; enforcement, including
surveillance activities: interpretive and
educational programs; and proposed
regulations (vwhere appliceble).
Proposed regulations relating to
activities under the jurisdiction of one or
more other Federal agencies shall be
developed in consultation with those
agencies.

(d) A draft environmental impact
statement {(DEIS) shall be prepared on
the designation document/management
plan, including any proposed
regulations. The DEIS shall also include
the resource assessment report,
discussed in paragr: .ph (h} of this
section: maps depicting the boundaries
of the proposed ares, and the existing
and petential uses and resources of the
area.

[v} The draft manegement plan and

the DEIS shall be pn'}amd as quickly as
p(J.m}(hE,’ to allow fer maximum public
input. The time period belween Active
Candidate selection and propesing to
designate the arca as a National Marine
Sanctuary normally will not exceed
three (3) years unlees the Secretary
determines that additional time is
needed for public input.

{7} The Secretary shall provide the
opprepriaie Regional Fishery
Management Council with the
opportunily to prepare and recommend
for considerstion m' l'm Secretary dralt
regulations for fishing within the

proposed sanctuary if the propesed
sanctuary includes walers within the
U.S. Exclusive Economic Zone.

(1) The Council shall have one
hundred and twenty (120) days from the
date of the Secretary's "equest to
prepare d:aft fishery regulations and
submit them to the Seer e‘..—:'y In

- preparing these recommendations, the

Council shall use as guidance the
national standards of section 301(a) of
the Magnuson Act {16 U.S.C. 1851) to the
extent that they are consistent and
compatible with the goals and
cbjectives of the proposed sanctuary
designation.

(2) Draft regulations recommended by
the Council, or its determination that
regulations are not necessary, may be
accepted by the Secretary. When
making a determination whether to
accept the Council's recommendation,
the Secretary shall consider whether the
Council's action fulfills the purposes and
policies of the Marine Protection,
Research, and Sanctuaries Act and the
goals and objectives of the proposed
designation;

(3) The Secretary shall prepare
proposed fishery reguiations necessary
to implement the proposed sanctuary
designation if the Council:

(i) Declines to make a determination
with respect to the need for rezulations,
(ii) Makes a determination which is

rejected by the Secretary, or

(iii} Fails to recommend dralt
proposed regulations within the period
specified in paragraph (1)(1) of the
section.

(4) All amendments to fishery
regulations shall be drafted, approved,
and issued in the same manner as the
original regulations.

(g) Fishery activities not preposed for
regulation under paragraph {f] of this
section may be listed in the draft
sanctuary designation document as
potentially subject to regulation, without
following the procedures specified in
paragraph (I) of this section. If the
Secretary subsequently determines that
regulation of anv such fishery activity is
necessary, then the procedures specified
in paragraph ([} shail be fellowed.

{h} As part of the DEIS, the Secretary
shall develop a resource assessment
report do::umenhr:g: present and
potential uses of the area, including
commercial and recreational fishing,
research and education, minerals and
energy development, subsistence uses,
and other commercial or recreational
uses. In consultation with the Secrclary
of the Interior, the Secretary shall draft
a resource assessment sechon for the
report concerning any commercial or
recreational resource uses in the area
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that are subject to the primary
jurisdiction of the Department of the
Interior.

(i) After the DEIS is prepared, the
Secretary shall publish a notice of
proposed designation in the Federal
Register. That notice shall include the
text of the draft designation document,
any proposed regulations determined
necessary to implement the proposed
designation, and a summary of the
management plan. The Federal Register
notice shall be published concurrently
with the Environmental Protection
Agency (EPA) Notice of Availability of
the DEIS.

(1) Netice of the proposed designation
shall be published in newspapers of
general circulation or communicated to
electronic media in the communities that
may be alfected by the proposal.

{2) No sconer than thirty (30) days
after publication of the notice of
proposed designation in the Fedoral
Register, the Secretary shall hold at
least one publi. hearing in the coastal
area or areas most affected by the
proposed des - :tion for the purpose of
receiving the + +ws of any interested
parties.

§922.32 Conrgressional prospectus.

(a) As required by section 304(a)(1}{C)
of the Act, on the same day that the
Federal Register notice in § 822.31(i) is
issued, the Secretary shall submit to the
House Committee on Merchant Marine
and Fisheries and the Senate Commerce,
Science, and Transportation Committee
a pro_nectus containing:

(1) The terms of the proposed
designation:

(2) The basis of the designation
findings made under section 303(a} of
the Act with respect to the ares;

{3) An assessment of the factors
required to be considered by section
303{b)(1) of the Ack:

{4) Proposed mechanisms to
coordinate existing regulatory and
management authorities within the area;

{5) The DEIS and the draft
management plan, including the
proposed regulations, detailing the

_ proposed goals and objectives,

management responsibilities, resource
studies, interpretive and educational
programs, and enforcement, including
surveillance actvities for the area;

{6) An estimale of the annual cost of
the proposed designation, including
costs of personnel, equipment and
facilities, enforcement, research, and
public education;

{7) An evaluation of the advantages of
cooperative siale and Federal
management if all or part of a proposed
marine sanctuary is within the territorial
limits of any state or is superjacent to

the subsoil and seabed within the
seaward boundary of a state, as that
boundary is established under the
Submerged Lands Act (43 U.8.C. 1301 e!
seq.); and

{8) Any proposed regulations that may
be necessary and reasonable to
implement the proposed designation.

{b) In accordance with the provisions
of section 304 of the Act, the Secretary
shall not publish & notice to designate
an area proposed as a National Marine
Sanctuary until after forty-five (45) days
of a continuous session of Congress
starting with the day the prospectus
required by paragraph (a] of this section
is submitted to Congress. If either the
Committee on Merchant Marine and
Fisheries of the House of
Representatives or the Commiitee on
Commerce, Science and Transportation
of the Senate, within the forty-five day
period, issue a report corcerning the
prospectus, this report shall be
considered by the Secretary before
publishing & notice to designate a
national marine sanctuary.

§922.33 Designation determinstion and
findings.

(a) In addition to preparation of the
final environmental impact statement
(FEIS), final regulations, and fina!
management plan, the Secretary shall
prepare a written Designation
Determination and Findings to include:

(1) A determination that the
designation will fulfill the purposes and
policies of the Act: and

(2) Finding that:

(i) The area is of special national
significance due to its resource or
human-use values;

(ii) Existing state and Federal
authorities are inadequate to ensure
coordinated and comprehensive
conservation and management of the
area, including resource protection,
scientific research, and public
education:

(iii) Designation of the area as &
national marine sanctuary will ensure
coordinated and comprehensive
conservation and management of the
area, including resource protection,
scientific research, and public
education; and

(iv) The area is of a size and nature
that will permit comprehensive and
coordinated conservation and
management.

(b} In preparing the Designatior.
Determination and Findings the
Secretary must consider:

(1) The area's natural resource and
ecological qualities, including its
contribution to biological productivitiy,
maintenance of ecosystem structure,
maintenance of ecologically or

commercially important or threatened
species or species agsemblages, and the
biogeographic representation of the site;

(2) The area's historical, cultural,
archeological, or paleontological
significance;

(3) The present and potential uses of
the area that depend on maintenance of
the area's resources, including
commercial and recreational fishing,
subsistence uses, other commercial and
recreational activities, and research and
education;

(4) The present and potential
activities that may adversely affect the
factors identified in paragraph (b)
considerations (1), (2) and (3) of this
gection;

(5) The existing State and Federal
regulatory and management authorities
applicable to the area and the adequacy
of those authorities to fulfill the
purposes and policies of the Act;

(8) The manageability of the area,
including such factors as its size, its
ability to be identified as a discrete
ecological unit with definable
boundaries, its acressibility, and its
suitability for monitoring and
enforcement activities;

(7) The public benefits to be derived
from sanctuary status, with emphasis on
the benefits of long-term protection of
nationally significant resources, vital
habitats, and resources which generate
tourismi

(8) The negative impacts produced by
management restrictions on income-
generating activities such as living and
nonliving resources development;

(9) The socioeconomic effects of
sanctuary designation; and

(10) The fiscal capability to manage
the area as a National Marine
Sanctuary.

{c) In preparing the Designation
Determination and Findings, the
Secretary shall consider the views of
interested persons, heads of interested
Federal agencies, responsible officials of
appropriate state and local government
entities, and appropriate officials of any
Regional Fishery Management
Council(s) that may be affected by the
designation submitted in response to the
notice proposing the designation or
submitted as part of a public hearing on
the proposai; and any reports submitted
by the House Committee on Merchant
Marine and Fisheries or the Senate
Committee on Commerce, Science, and
Transportation in response to the
sanctuary proposal prospectus.

§922.34 Designation.

(a) In designating an area as a
National Marine Sanctuary, the
Secretary shall publish a notice of the
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§822.41 Enforcement procedures.

The conselidated civil procedure
regulations, set forth at 15 CFR Part 904,
shall appiy te all enforcement matters
under the Ack

Appendix 1 to Part 222—National Marine
Sepctuary Program Sits Identification and
Selection Criteria for Marine Aress with
Qualities of Special National Significence
Background

The Site Evaluation List (SEL) was
cstab!ished in 1982 (43 FR 35368, August &,

53; QOnaly siies on the SEL may be

-q‘c'e-m by the Secretary for subsequent
review as “Active Candidates” for
designation.

The original 8EL was based on the then
exigling Marine Research, Protection, and
cnetuaries AL which provided that

BTINE ¢ aries could be

neervalien

cal, or esthetic values. 1t
2 {.."‘11".!\{‘ &ifeg
with h...i nutural !"Nm.?u" valves. identified
angd reco .*‘te“d“d fﬁr i lusion on the SEL

i wn feams in

rch. or
also be considered

origal, resea

of petionally sienilficant research
nal gualitiea were considered in
eeiabl (s‘*un: the originel SEL. These qualitiea
gre ipherent in siles possessing significsn
cankervoiion, recreational, ecologies, or
esthetic vaine. Therefom, additional aren
significant resesrch and sducational valoes
will et be reconsidessd af this ime. encept
za provided in § 222,21 of the regulations
Sites porsensing nations!ly sigmficant
histoncal resourcen were net specilicaliv
considered when establishung the onginal
SEL. There are no historical sites en the SEL.
The existing SEL now needs to be amended
to add greas of the manne environment
possessing historical qualities of special
national significance. Thus. the existing site
idertification and selection critena have
been amended to incorporate more specific
enteria to wdentily and select aresn of the
marine environmeni posseesing historical
guaiities of special national signifizance.

Site identification end Seleclion Critenia

The {ollowing criteris are grouped into four
calegories: (1) Natural resource valyes: {7)
human use/historical resource values: {3)
potential activity impacts; and (4]
management concerns, The criteria under
each r.a'egur; reflect concerns significent to
the National Menne Sanctuary Program and
are designed to ensure that sites
recommended to NOAA for SEL
censideration have high nature! resource and
human resource vajues.

In selecting gites for the SEL. NOAA also
considers the extent information on the sile 7
availsble. existing and polentizl activity
impacts and management concerns {as
presented in sections {II and IV, below].
NOAA's selection of sites for the SEL is only
the firet of several determinations before
sanctuary designation or esbsequent
rejection of the site ag not qualified for
sanctuary status.

At the SEL stage. NOAA’s prime focus is
on the site's natural resource and human use/
histerical resource velues. The presence of
auch high values is 2 requisite or "minimum”
requirement for NOAA's further
consideration since the Marine Protection,
Research, and Sanctuaries Act emphasizes
the protection and management of marine
areas which are of special national
significance based on the site’s conservation.
recreational. ecelogical, historical, research,
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nducational or esthetic gualities. Other, more
specific issues ere factored inte NOAA's

didate (see Subpart C of the regulations).
Te determine if an areg possesses
historical values

nificance and

ctherwise meele the
pecified in
nitions ang

A, Subregional Representation

The area unaer consideration is
renresentative of the biogeegraphic suhregion
in which it ig lozated.

2y jes: This criterion would apply to an
drea containing species assemblages which
iy characteristic of the Orego
ogion of the British Columbian region.
Another example would be an area
containing species assembiages which are
especially charanteristic of the Floridian or
American Atlantic Antillean subregion of the
West Indian region.

. Community Representation

‘The area under consideration is significant
in relution to the ecolegical conumunities
which are found within the specified halntat
tvpe or within the biogeographic rogion or
subregivn (e, on a macroscale, communilies

hlagus of 5; populat within
hed area or habitat).
o f -

Examg, ) The wide spoc
nabitats in the Channel Isla:
ine Sanctuary in California cre
accentuated bottom relief, var wittom
subsirates, and graduation in water depth
from isiand shorelings to deep coastal basins
support a variety of ecolegical communities,

{2) Coral reef, gruss bed, soft bottom, and
open-hay habitat areas in the Xey Largo
nal Marine Sancluary support a variety
of ecological communities associated with
the east Florida reef tract.

tium of marine

C. Biological Productivity

The area under censideration is significant
in relation to its level of primary and/or
secondary produchion.

Examples: (1) East Breaks at the edge of
thz continental shelf off Corpus Chrieti.
Texas, is characterized by intense local
vpwelling, high primary preductivity, and
ional fish production.

{2} In the Grav's Reef National Marine
Sanct . much production may be
ad; outcroppings of limestone rocks
; serve to entrap, conserve, and circulate
tritus and plankton which provides energy
sources {or reef invertebrates. which in turn
support maurine fisheries and sea turtles.

3) In the Channe! lslands Nutional Marine
Sunctuary, the cold witers of the California
current flowing south meet the warm waters
of the California Counter Current flowing
north to create upwellings of cold nutrient-
'rs that enhance the biological
ity of the area.

Nete: This example also meets Criterion
I.F.

(4] In many cases, coral raefs are not only

encsotically self-sustaining (1re.. they

sroduce locally encugh focd to support the
community), but they are also specifically
organized to entrap, hoard, and recycle
materials received from the surrounding
waters (i.e., products that are imported and
conserved).

. Biotic Characier/Species Representation

The area under consideration is of special
interast because it supports:

{1} Ecologically limited species;

{2) Ecologically important species; or

{3} Unigue species associations or
bivlogical aszemblages.

Examples: {1) This eriterion would apply to
marine habitat areas upon which ecologically
limited species {e.g., threatened, endangered,
rare, depleted, endemic, or peripheral
species] are dependent during all or part of
their lives.

{2} This criterion would apply to marine
areas containing species which contribute in
a significant way o the maintenance of a
specified ecosystem found in the regicn or
subregion, such as the Channel Isiands
Marine Sanctuary, which supports one of the
most varied assembiages of marine mammals
and seabirds in the world.

{3] The waters of Point Lobos, California,
support a unique assemblage of kelp, sea
urchin abalone, and sea otlers.

{4) Submarine canyons support unusual
biclogical communities of soft corals,
crustaceans, and fish, and are known as
"pueblo villages.”

{5) This criterion weuld also apply te wide
sanidy botiom areas which are characterized
by low productivity, but unique species
composition, such as certain areas off central
Texas,

E. Specios Maintenance

The area under consideration is important
to life histery aclivities, including special
{eeding, courtship, breeding, birthing/nursery,
resting/wintering, and migration areas.

Exomples: (1) The waters off Point Reyes
and the Farallon Islands provide deep and
shallow water feeding areas for a wide
variety of marine organisms, including
seabirds, marine mammals, and marine
{isheries. The Farallon Islands support the
largest seahird rookeries in the contiguous
United States and are used, along with the
mainland, by California sea lions, harbor
seals, and elephant seals for hauling out and
pupping purpcses. Whales, including several
endangered species, and porpoise pass
through the sanctuary on annual migrations.

{2) The waters around certain Hawaiian
Islands are important wintering. birthing/
nursery, and parhaps courtship/breeding
areas for endangered whales,

{3] Spiny lohster migration routes off
Florida are important for the “off shelf”
mavement of this species.

{4) The mouth of the Mi=sissippi River is an
important brown shrimp over-wintering
ground.

F. Ecosystem Structure/Habitat Features

The area under consideration is
characlerized by special chemical, physical,
and/cr geological habitat features.

Examples: (1) The Florida Middle Grounds
on the Guif of Mexico continental shelf
represent an unusual geological formation—a

b o ME G

drowned Pleistocene reef—which supports
rich and diverse reef communities.

{2) Transition zones occur where two
different marine systems converge—such as
at coastal/marine system interfaces, shelf/
slope inlerfaces, soft bottom/hard bottom
ecotones, or cold water/warm water current
convergence zone. These areas of mixing
often have unique physical and ecelogical
characteristics, high production, and species
diversity/population densities which are
often greater than in areas flanking them. For
example, & transition zone is {ormed near
Cape Hatteras where cold northern waters of
the Labrador Current mix with warm water
eddics of the Gulf Stream/Florida Current
and as a resuit, northern and southern
species mix and co-exist with species
endemic to the area.

Note.—This example also meets Criterion
1C.

(3) Easternmost coastal areas of Maine—
with unique bay-heads and rocky coasts,
varied smbstrates derived from glacial
materials, extensive sub-fiord character, and
numerous offshore islands—are matched by
fow ereas in the world in habitat types and
species diversity.

II. Human Use/Historical Resource Values

A. Fishery Resources of Recreational
Imporlance

The area under consideration contains fish
and shellfish species, species groups (e.g..
snapper-grouper complex), or fishery habitats
which are important to the recreational
fishing industry/community and for which
conservation and management are in the
public interest.

B. Fishery Resources of Commercial
Importance

The area under consideration contains fish
and shellfish species, species groups (e.g.,
snapper-grouper complex), or fishery habitats
which are important to the commercial
fishing industry and for which conservation
and management are in the public interest.

C. Ecological /Esthetic Resources of
Importance for Recreationsal Activities Other
Than Fishing

The area under consideration contains
exceptional natural resources and features
which, because of their importance o nature
watching and other nonconsumptive
recreational activities, enhance human
appreciation, understanding, and enjoyment
of nature.

Examples: (1) Rocky shorelines, shallow
nearshore waters, and intertidal pools in the
Channel Islands and Gulf of the Farallones
National Marine Sanctuaries have rich and
varied plant and animal life which attract
many persens interested in photography and
nature study.

{2) The prominent topography around the
Channel Islands and Gulf of the Farallones
National Marine Sanctuaries provides
outstanding ocean vistas.

(3) The spectacular spur-and-groove coral
reef formation in the Looe Key National
Marine Sanctuary attracts SCUBA and
snorkeling enthusiasts from all over the
worid.

T I
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(4] The waters off Maui, Hawaii, are
popular for humpback whale watching.
D. Research Opportunity

The area under consideration provides
exceptional opporiuni for research in
maring science and resource management.

Zxaa.ples: (1) The Gray’s Reef National
Marine Senctuary serves as a natural
laboratory or control aree for ressarch in live
bottom ecology.

(2) The Key Largo Neztional Marine
Sanciuary is amenable o onsite research
activities for many reasons, including the
diversity of resources available, the past
history of scientific research and education in
the area, the compatibility with similar
research efforts in adjacent John Pennekamp

tate Park and Biscayne National Park, and
the proximity of the site to user groups. In
addition, the Carysfort Reef Lighthouse
provides a vnique research base from which
to launch studies concerning the sanctuary
environment.

{3} The Channel Islands National Marine
Sunctuary offers a special opportunity to
coordinale research with the Channel Islands
Nutional Park, Such coordination will
contribute to a better scientific understandin
of the marine environment and to more
effective management by answering
questions such as those related to
tevelopment and use of marine resources.

E. Interpretive Opportunity

The area under consideration provides an
excollent opportunity to interpret the
meanings and relationships of special marine
respurces in order to enhance general
understanding, appreciation, and wise use of
the marin vironment.

Examples: (1) Through a variety of
inlerpretive media, including aquaria
displays, natrated alide shows and
glassbottom beat tours, & visitor to the Key
Largo Naticnal Marine Sanctuary is exposed

to a va-i+ ~ of marine and coastal
ecesyster  acluding open ocean, fringing
coratre: alch reefs, mangroves, open bay,
ar _r islands.

: Channel Islands National Marine
ry provides an exceptional

Tiuity to interpret marine and insular
scosyster [eatures through the use of various
interpretive "hands on" techniques that go
beyond traditional educational tools such as
brochures and pamphlets.

F. Historical, Cultural, Archeological or
Paleontulegical Significance

s

The area under consideration contains [or
is likely to contain} historicel resources of
special national significance,

Deiinitions

The term “histerical” as defined in
3 922.2(c) means possessing historical,
cultural, archeological or paleontological
significance, including sites, structures,
districts and objects significantly associated
with ur representative of earlier people.
cultures, and human activities end events.
The term ic used in the broad sense to refer
to both pre-historic and historic periods, to
the anthropological concept of culture, and to
the processes, events, places, and objects
related to the huraan past. The phrase

“special nationzl significance” in the context
of historical areas denotes those areas with
histerical values of unique national
significance and which are illustrative of the
nation's meritime heritage.

Criteria for Identification end Selection

The site identification criteria to be used
by the Marine Historical Resource Evaluation
Team to make its recommendation to the
Secretary and the criteria to be used by the
Secretary for selection of recommended sites
for inclusion on the SEL are the same.

To qualify for recommendation to the
Secretary and for selection for listing on the
SEL because of a site's historical values, a
site must have special national significance

vithin the meaning eet forth below in
paragrephs (1) and (2) and meet the
programmatic requirements set forth in
paragraph (3). In determining whether a site
has special national significance, the site's
contribution te the historical resources
already represented in the National Marine
Sanctusry Program, if any, shall also be
congidered.

(1) Determination of Signiffcance—The
National Historic Landmark {NHL) Program
{36 CFR Part 65), administered by the
Department of the Interior. focuses attention
on properties of exceptional value to the
n&lion as a whole. [t ig the Federal means of
weighing the national s:gnificence of
historical resources. Properties designated as
NHLs that are not already listed on the
National Register of Historic Places are
automatically listed there. In addition to
adding historical units to the National Park
System, NHL designation is a prerequisite for
determining the eligibility of historical
resources for nomination to the World
Heritage List.

Consistent with the Marine Research,
Protection, and Sanctuaries Act directive that
the management of special marine areas
complement existing regulatory authorities to
the extent practicable, the criteria for
nomination as a NHL shall be used as the
first step in evaluating the histarical, cultural,
archeological or paleoniological significance
of a marine resource (See Table 1). Sites of
national significance demonstrated by their
designation as NHLs, or considered in
consultation with the Department of the
Intericr and other appropriate authorities as
meeting the NHL criteria, shall be further
evaluated for recommendation for selection
and evaluation for eddition on the SEL. in
accordance with paragraphs (2] and (3).
below. Sites within the jurisdiction of the
United States which have international
significance as determined by the criteria for
nomination to the World Heritage List shall
also be evaluated (See Table 2).

(2) Determination of Representative
Distribution—In addition to having national
significance, a site, in order to be
recommended or selected, must complement
or contribute to the desired range of
historical resources of the National Marine
Sanctuary Program. Consistent with the
Program's mission and goals set forth in
 822.1 of the regulations, sites recommended
or selected for historical yualities must be
illustiative of the nation's maritime heritage
and representative of the nation’s most
significant historical marine resources.

e . TR

(3) Additional Programmatic
Requirements—In addition to having special
national significance to qualify for
recommendation and selection for addition to
the SEL, coordinated and comprehensive
conservation and management of the site
including: {a) resource protection; (b}
scientific reseach and monitoring: and (c)
public education must be necessary in order
to derive maximum present and future public
benefit from the site's resources. Designation
of a site as & National Marine Sanctuary must
also complement existing regulatory
puthorities and improve the protection and
preservation of the site's resources.

Additional Factors in Site Identification and
Selection

I, Potential Activity Impacts

Many marine areas are subject to human
use, some of which bring adverse pressures
to bear on the natural resources. Where
applicable, initial identification of potential
marine sanctuary areas includes a summary
of existing and potential human activities in
these areas as well as a preliminary
assessment of environmental impacts. To the
extent guch information is available, NOAA's
selection of sites for the SEL will consider
impacts of human activities on the area’s
natural resource and human use values, as
well as the impacts of site selection on
human activities already taking place within
the site.

IV. Management Concerns

A. Relationship to Other Programs

While some sanctuaries may be designed
to protect resources not currently managed
by other existing programs (e.g., the U.S.S.
MONITOR on the continental shelf off North
Carolina), most recommendations involved
cooperation with some other Federal, State,
local agency or organization. The ability of
existing regulatory mechanisms to protect the
values of the area end the contribution of the
National Marine Sanctuary Program to that
existing management effort may be an
important factor in selecting sanctuary
candidates. Depending on the location, the
resource, and the existing system, national
marine sanctuary designation could either
complement the status quo by filling specific
gaps or form a management umbrella over a
fragmented system to help coordinate and
strengthen diverse, but related efforts. At
different sites, NOAA may work to
complement other programs’ efforts such as
national estuarine research reserves, national
parks, wildlife refuges, or state preserves,

among others. There may be instances where
NOAA'’s primary contribution to protection of
special marine areas will be in the form of
enhanced public awareness through
interpretive and research programs.

B. Managemen! of a Conservation Unit

Optimum size of a marine sanctuary is an
issue to be considered in potential sanctuary
sites. The size or extent of a marine
sanctuary should be a cohesive conservation
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Table 1.—National Hisloric Landmarks
Program Seclection Criteria (35 CFR 85.4)

Sneeific Criteria of Natienal Significance:
» quality of national significance is
ascribed to districts, sites, buildings,
structures and objccis that possess
exceptional value or quality in illustrating or
interpreting the heritage of the United States
in history, architegiure, archeology,
engineering an e gnd that possess a
hish deg e of integrity of location, design,

hip, feeling and

:, materials, workma
association, and:

{1) That are associated with events that
have made a significant contribution to, and
are idenlified with, or that cutstandingly
represent, the broad national patterns of
s history and from which an
: and appreciation of those

undersizndis
patterns may be gained: or

{2) That are associated importantly with

5 of persons nationally significant in
story of the United States: or
epresent some great idea or ideal
American people; or

t embody the distinguishing

ructeristics of an architectural type
specimern exceptionally valuable for a study

of a period, style or method of construction or

e entily whose components may
wck i dugl distinction; or
(5! That are composed of integral parts of

the environment not sufficiently significant
zson of historical assecciation or artistic
tindividueal recognition but

nal or artistic significance, or
andingly commemorate or iliustrate &

! s vielded or may be likely to
old information of maior scientific
o

importance by revezling new cultures, or by

shedding light upon periods of vccupation
pver large arcas of the United States. Such
sites are those which have yielded, or which
may reasenably be expected to yield, data
affecting theories, concepts and ideas to a
major degree.

Ordinarily, cemeteries, birthplaces, graves
of historical figures, properties owned by
roligious institutions or used for religious
purpeses, structures that have been moved
from their original locations, reconstructed
historic buildings and properties that have
achieved significance within the past 50
years are not eligible for designation. Such
properties, however, will qualify if they fall
within the [oliowing categories:

(1} A religious property deriving its primary
national significance from architectural or
artistic distinctien or historical importance;
or

{2} A building or structure removed from its
original location but which is natienally
significant primarily for its architectural
merit, or for association with persons or
events of transcendent importance in the
nation’s history and the association
consequential or

{3) A site of a building or structure no
longer standing but the person or even
associated with it is of transcendent
importance in the nation's history and the
association consequential; or

{4) A birthplace. grave or burial if it is of a
historical figure of transcendent national
significance and no other appropriate site.
building or structure directly associated with
the productive life of that person exists; or

(3] A cemetery that derives its primary
national sigrificance from graves if persons
of tranzcendent importance, or from an

exceptionally distinctive design or from an
exceptionally significant event; or

(8] A reconstructed building or ensemble of
buildings of extreordinary national
significance when accurately executed in a
suitable environment and presented in a
dignified manner as part of a restoration
master plan, and when no other buildings or
structures with the same association have
survived: or

{7} A property primarily commemorative in
intent if design, age, tradition. or symbolic
value has invesied it with its own national
historical significance; or

(8) A property achieving national
significanice within the past 50 years if it is of
extraordinary national importance.

Table 2.—Criteria for Inclusion of Cultural
Properties on the World Heritage List

(1) A monument, group of buildings or site
which have been nominated for inclusion on
the World Heritage List will be considered to
be of outstanding universal value for the
purposes of the World Heritage Convention
when the World Heritage Committee finds
that it meets cne or more of the following
criteria and the test of authenticity. Each
property nominated should therefore:

{i) Represent a unique artistic achievement,
a masterpiece of the creative genius; or

(ii) Have exerted great influence, over a
span of time or within a cultural arca of the
world, on developments in architecture,
monumental arts or townplanning and
landscaping: or

(iii) Bear a unique or at least exceptional
testimeny to a civilization which has
disappeared; or

(iv) Be an outstanding example of a type of
structure which illustrates a significant stage
in history, or

(v) Be an outstanding example of a
traditional human settlement which is
rej resentative of a culture and which has
become vulnerable under the impact of
irreversible change; or

{vi] Be directly or tangibly associated with
events or with ideas or beliefs of outstanding
universal significance. (The Committee
considered that this criterion should justify
inclusion in the List only in exceptional
circumstances or in conjunction with other
criteria); and

In addition. the property must meet the test
of authenticity in design, materials,
workmanship, or setting.

{2) The following additional factors will be
kept in mind by the Committee in deciding on
the eligibility of 2 cultural property for
inclusion on the List:

(i) The state of preservation of the property
should be evaluated relatively, that is. it
should be compared with that of other
property of the same type dating from the
same period, both inside and outside the
country's borders: and

(i} Nominations of immovable property
which is likely to becomr movable will not be
considered.

[FR Doc. 88-24713 Filed 10-27-88: 8:45 am]
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