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• Submarine cables provide
emergency routing alternatives to
existing land-based telecommunication
systems that are susceptible to
earthquakes, flooding, storms, and other
natural phenomena;

• Installation can be a low impact
process, especially when compared to
other commercial activities currently
allowed in the marine environment
(cables are small in diameter, the plow
cuts a narrow trench, cable is buried to
one meter, etc.);

• Submarine cables carry heavy
international communication traffic
without the transmission delays
associated with satellites;

• Speed to market is critical and
competition is fierce (200 new cable
systems with over 1,000 shore landings
are projected by 2003);

• A more succinct and clear policy
for submarine cables would alleviate the
current confusion over the approval of
such projects.

From the environmental community,
we heard the following:

• Little data exists on the cumulative
environmental impacts associated with
the installation, maintenance, operation,
and repair of submarine cables;

• Sanctuaries and areas of sensitive
habitat should be avoided, with some
declared off limits;

• NOAA needs to develop policies
and regulations for non-sanctuary
waters as well;

• Additional information is needed
on the immediate and long-term impacts
of fiber optic systems;

• Fishing conflicts and gear issues
must be resolved;

• Reassurance is needed to
demonstrate that impacts are indeed
low, as industry claims, and that
submarine cables are and will remain
buried;

• Regular monitoring of installed
submarine cables should be mandatory,
based on a set of baseline standards;

• A more succinct and clear policy
for submarine cables would alleviate the
current confusion over the approval of
such projects;

• Technologies should be examined
to determine methods of burial and
retrieval that minimize disturbance to
the benthos and associated water
quality;

• Mechanisms should be developed
to minimize the number of submarine
cable corridors permitted, including
requirements to utilize existing
corridors whenever possible;

• Once a cable is no longer in use,
cables should be removed and disposed
of rather than abandoned in place;

• All cable proposals should be
subject to rigorous environmental

review under NEPA including full
discussion of cumulative impacts and
serious consideration of alternatives;

• All monitoring of cable surveys,
laying, repair, and removal should be
subject to independent agency
verification.

NOAA used the information obtained
from these meetings to form the
framework of a ‘‘white paper.’’ This
document identified the concerns and
issues associated with such activities
and led to the development of draft
guiding principles to be applied as part
of the project review. (See Appendix A).

IV. Workshop

On February 28 and 29, 2000, DOC
convened a workshop involving
representatives from the
telecommunications and fishing
industries, environmental and
conservation organizations, and state
agencies. The white paper was
distributed at the workshop and was the
focus of discussion.

Participants identified many key
issues they felt NOAA should further
address in the Principles section of the
document. NOAA has developed some
initial reactions to these issues and has
developed some potential approaches or
ways to resolve them. The key issues are
listed below and are followed in
brackets by NOAA’s initial reactions.

1. Be as explicit and comprehensive
as possible in terms of criteria, legal
standards, and rationale for NMSP
decision-making. [Within NMSs, NOAA
could base its review of projects on
ensuring resource protection. It is
NOAA’s view that sanctuary size,
unique characteristics, (e.g., fragile
habitats, cultural resources, etc.), and/or
existing regulations would be important
criteria in project review.]

2. Clarify NOAA’s regulatory roles
outside NMSs. [With regard to areas
outside of NMSs, NOAA’s participation
could take the form of project review
will be during consultation with other
federal and state agencies that have
direct permitting authority over
activities in the marine and coastal
environment, including, for example,
U.S. Army Corps of Engineers (ACOE)
and other federal agencies addressing
such authorities as MMPA and ESA.
Other criteria for consultation review
could include preferred routes,
alternative routes, landside connection,
site characterization, cumulative
impacts, sensitive habitats, and cable
removal. NOAA would follow the
established public review and comment
process established under existing
regulations when evaluating proposed
projects.]

3. Clarify NOAA’s position on cable
installation in NMSs when habitat
outside of a NMS may be more sensitive
than the proposed cable installation
route inside the NMS. [NOAA could
provide basic information to help
industry identify and locate sensitive
habitats to be avoided.]

4. Clarify NOAA’s definition of
‘‘feasible alternative’’ to installing a
cable in a NMS. [NOAA could address
this through the use of NEPA’s
definition of feasible alternative.]

5. Give further attention to and
explanation of the development of a
Programmatic Environmental Impact
Statement (PEIS) for cable installation.
[NOAA will consider whether a PEIS
could and should be prepared for the
proposed installation of submarine
cables in marine sanctuaries and the
marine environment as a whole. Such a
document would clearly describe the
potential impacts of cable projects
within various habitat types and
sanctuaries and would set forth project
limitations. Should a PEIS be
developed, environmental review
documents for individual projects
would be tiered off of the general
document.]

6. Recognize the value of coordination
between DOC and other federal agencies
when issues such as cable installation in
the marine environment are concerned.
[NOAA could work with ACOE to
develop a Memorandum of
Understanding (MOU) that addresses
consultation procedures for cable laying
projects. NOAA could also coordinate
necessary consultations under the ESA,
MSFCMA (primarily Essential Fish
Habitat), and NMSA. Consultations
should be initiated at the earliest
possible dates so potential impacts from
each project and cumulative impacts of
industry actions can be minimized.]

7. Incorporate recognition of, and
provide flexibility for, possible
technological and environmental
changes that may occur during the life
of the cable. [Although initially
addressed in the Principles section of
the White Paper, NOAA is looking for
further guidance on this issue.]

8. Recognize that pre-existing data on
submarine cables is available and
should be consolidated as much as
possible for future reference. [NOAA
will continue to work with industry,
environmental organizations, and other
agencies (e.g., Navy, United States
Geological Survey, ACOE) to collect
information about existing submarine
cable projects and the known
environmental effects of installation and
maintenance.]

9. Recognize the fishing industry’s
role as a distinct, critical and interested
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party in submarine cable issues. [NOAA
could accomplish this by strongly
encouraging the cable industry to
initiate negotiations and develop
agreements with marine and coastal
resource user groups before their
applications for permits and licenses are
deemed complete for public review. The
cable industry could then negotiate
agreements and/or directly consult with
fishing, mining, aquaculture, whale
watching, and other marine and coastal
resources user groups to minimize
disruptions to other marine and coastal
activities during cable installation and
thereafter.]

10. Recognize the possibility of ‘‘cable
corridors’’ (fixed-location lanes for
multiple cables). [Although initially
addressed in the Principles section of
the White Paper, NOAA is looking for
further guidance on this issue.]

11. Should elaborate further on
NOAA’s position on the issue of cable
removal. [NOAA could, in issuing any
permits for submarine cable projects,
require that permittees collect and
analyze data on the environmental
effects of cable installation, operation
and maintenance. Those conditions
would then apply for the life of the
project. At the end of the cable’s service,
the permittee will be required to
perform a survey of the cable route and
provide a report describing the status of
the cable (including burial depth) and
benthic communities along the cable
route. The permittee would then be
required to prepare a thorough
evaluation of leaving the cable in place
vs. removal of the cable. For any ‘‘out
of service’’ cable that is allowed to
remain in the marine environment, the
permittee would retain full
responsibility for such cable in
perpetuity. Periodic monitoring by the
permittee would also be required.]

V. Action Requested From the Public

As it continues its evaluation, NOAA
is seeking public comment on both the
guiding principles in the Workshop
white paper (attached as Appendix A)
and NOAA’s reactions to the workshop
participants’ key issues articulated
above in Section IV. Comments received
by NOAA will help to determine its
next steps, i.e., whether the NMS
regulations should be amended to
clarify NOAA’s decision-making process
regarding the installation of commercial

submarine cables or if a DOC policy
statement should be issued.

Regulations would be published in
the Federal Register following
appropriate National Environmental
Policy Act (NEPA) and Administrative
Procedure Act (APA) steps. Any
proposed policy statement would be
published in the Federal Register. It
should be noted that while the white
paper lists the statutory elements for
imposing a fee for the issuance of a
special use permit, the purpose of this
request for comments does not include
setting the amount for any such fee.
Rather, as stated above, NOAA is
seeking public input on whether it
should amend its regulations or issue a
policy statement. If NOAA decides to
issue regulations or a policy statement
which include a requirement for the
issuance of a special use permit, NOAA
will undertake another public process to
establish, in light of the statutory
elements stated in the white paper, the
appropriate amount of the attendant fee.

Dated: August 17, 2000.
Ted I. Lillestolen,
Deputy Assistant Administrator for Oceans
and Coastal Zone Management.

Appendix A

Principles Section from the Draft White
Paper ‘‘Proposed Principles for Laying
Submarine Cables in the Marine and Coastal
Environment’’

Proposed Principles

1. For business, environment, and
government alike, accurate information about
the environmental effects of submarine
cables on the marine environment,
expectations for completing permit reviews,
project routing and implementation, and
ongoing maintenance needs are vital. In some
cases, such as the environmental effects, this
information is lacking. What steps can NOAA
take for better information gathering and
information flow?

Implementation steps:
a. NOAA will continue to work with

industry, environment, and other agencies
(e.g., Navy, USGS, ACOE) to collect
information about existing submarine cable
projects and the known environmental effects
of installation and maintenance.

b. NOAA permits for submarine cable
projects will require that applicants collect
and analyze data on the environmental
effects of cable installation, operation and
maintenance. Those conditions will apply for
the life of the permit. For any ‘‘out of
service’’ cable that remains in the marine
environment, the project proponent must

retain responsibility for such cable (e.g., if
the cable becomes unburied).

c. For those projects where NOAA does not
have a permitting role, NOAA will work with
other permitting agencies to ensure that its
environmental concerns under ESA, MMPA,
MSFCMA, NMSA, and other authorities are
fully adopted or considered, where required
or as appropriate.

d. NOAA will convene interested industry
and environmental representatives from time
to time to review new data and technologies,
evaluate guidelines, and otherwise continue
the sharing of information.

2. Industry has described ‘‘speed to
market’’ as a driving force in the submarine
cable business. As such, it has stated the
importance of a timely and predictable
review of projects, particularly where NOAA
permits are required. In addition, it is in the
best interest of effective management of the
marine and coastal environment to be able to
quickly and effectively determine the proper
course of action for submarine cable projects,
without compromising NOAA’s trustee
responsibilities. As the efficient review of
proposed projects is in the best interests of
all parties, what steps can NOAA take to aid
in the timely and predictable review of
proposed cable projects?

Implementation steps:
a. NOAA will consider whether it can as

a general matter (legally and from a policy
standpoint) approve projects when they are
in the planning stages. NOAA would base
such ‘‘planning approvals’’ on specific
routes, technologies, monitoring and
maintenance protocols, and other factors.

b. NOAA will coordinate necessary
consultations under the ESA, MSFCMA,
NMSA.

c. NOAA will consider the impacts and
merits of establishing submarine cable
‘‘routes’’ that direct cable installations into
and out of landing stations in such a way as
to minimize individual and cumulative
environmental effects.

d. NOAA will establish points of contact
for submarine cable projects. These
individuals will be responsible for
coordinating reviews and outreach within the
Department. In addition, NOAA will
maintain records and data on submarine
cable projects in order to further improve
internal review and external compliance.

3. National marine sanctuaries are special
places of the marine environment set aside as
protected areas for their national
significance. As such, they are afforded a
higher level of protection.

Within each sanctuary certain types of
activities, including activities inherent to
laying, operating, repairing, and removing
submarine cables, have been determined to
be generally incompatible with the statutory
objective of resource
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protection and are therefore prohibited by
regulation.

Under certain limited circumstances some
prohibited activities may be allowed, but as
a matter of policy laying of submarine cables
within sanctuaries is discouraged. What steps
can NOAA take when reviewing projects
proposed within marine sanctuaries to
ensure resource protection (particularly
where uncertainty exists as to the extent of
impact of a proposed project to the sanctuary
environment)?

Implementation steps:
a. It is NOAA’s review that sanctuary size,

unique characteristics (e.g., fragile habitats,
cultural resources, etc.) and existing
regulations preclude the installation of
submarine cables in the following marine
sanctuaries:

(1) Cordell Bank
(2) Channel Islands (within 2 nautical

miles of the islands, as prohibited)
(3) Gulf of Farallones
(4) Fagatele Bay, American Samoa
(5) Gray’s Reef
(6) MONITOR
(7) Flower Garden Banks
b. Projects in those sites where cable laying

activities are not prohibited (i.e., Channel
Islands NMS outside of 2 nautical miles from
the islands, Hawaiian Island Humpback
Whale NMS, when conducted under valid
State or Federal permit) are subject to the
consultation provisions (sec. 304(d)) of the
NMSA and will be evaluated by NOAA
similarly to those projects requiring
sanctuary approval.

c. NOAA will consider whether a
programmatic environmental impact
statement could be prepared for the proposed
installation of submarine cables in marine
sanctuaries. Such a document would clearly
describe the permit limitations for projects in
specific sanctuaries or habitat types.

d. Those sites where proposals for
installation and operation of submarine
cables would be considered are Monterey
Bay, Olympic Coast, Florida Keys, and
Stellwagen Bank sanctuaries. NOAA will
identify fragile habitats and known
archaeological sites wherein installation of
submarine cables will be prohibited under
any circumstances near the immediately
surrounding area. These are expected to
include the following:

(1) Rocky, hard bottom areas (habitat)
where cable cannot be buried or
covered)hard bottom limestone reef areas in
particular;

(2) Coral reef and associated hard bottom
areas;

(3) Sea grass areas;
(4) Mangrove islands;
(5) Areas likely to have cultural resources,

such as historic shipwrecks;
(6) Kelp forests;
(7) Habitat for endangered or threatened

species;
(8) Areas set aside as ‘‘no take’’ zones or

‘‘marine or ecological reserves.’’

e. The following minimum criteria must be
met for any submarine cable to be considered
in a sanctuary:

(1) There is no feasible alternative to
transiting the Sanctuary;

(2) Impacts to sanctuary resources,
including impacts to cultural resources and
cumulative impacts, from installation,
maintenance, long-term operation, and
removal, are determined to be negligible and
short-term. This is determined within the
context of the overall environmental analysis;

(3) Appropriate mitigation, including
monitoring of impacts of the activity, is
included and paid for by the project
proponent; and

(4) The applicant agrees to remove all or
part of the cable at the end of its life, if
determined appropriate by NOAA.

f. A specific proposal will be considered
following the applicable review and criteria
unique to the specific sanctuary in which the
application is submitted. Installation of a
previous cable within any given sanctuary
does not ensure installation of additional
cables in that sanctuary or others in the
system. Exact routes and alternatives, and
cumulative impacts will be evaluated in the
environmental analysis.

g. For every project considered, analysis
must include, but is not limited to, the
following topics:

(1) Cumulative impacts;
(2) Feasible alternatives to transiting the

Sanctuary, including alternative routes over
land;

(3) Impacts to habitat from laying the cable
(e.g., trenching) and long term placement of
the cable in its location;

(4) Potential for impacts on sensitive,
threatened and endangered species and their
habitats;

(5) Potential impact to cultural resources,
using remote-sensing survey, sonar and
magnetometer;

(6) Impacts of removing the cable at the
end of its useful life; and

(7) Impacts on other interests (e.g., fishing
interests).

h. Pursuant to sanctuary regulations, a fee
will be assessed for any approved project.
This fee includes:

(1) Costs incurred, or expected to be
incurred, of issuing the permit;

(2) Costs incurred, or expected to be
incurred, as a direct results of the activities
(including monitoring); and

(3) The fair market value of the use of the
sanctuary and a reasonable return to the U.S.
Government.

4. The Department believes that just as the
submarine cable industry is growing, the
principles guiding its review of submarine
cable proposals must also continue to evolve.
What steps can NOAA take to aid in this
evolution and craft the principles into a
living document?

[FR Doc. 00–21539 Filed 8–22–00; 8:45 am]
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ADMINISTRATION

36 CFR Parts 1250 and 1254

RIN 3095–AA72

NARA Freedom of Information Act
Regulations

AGENCY: National Archives and Records
Administration.

ACTION: Proposed rule.

SUMMARY: NARA proposes to revise and
reorganize its regulations that govern
access to NARA’s archival holdings and
NARA’s own operational records
through the Freedom of Information Act
(FOIA). This proposed rule combines
FOIA procedures for NARA archival
records currently in 36 CFR part 1254,
with those for NARA operational
records currently in 36 CFR part 1250.

This proposed rule also incorporates
the changes resulting from the
Electronic Freedom of Information Act
Amendments of 1996 (EFOIA). The
proposed rule will affect individuals
and organizations that file FOIA
requests for NARA operational records
and archival holdings.

DATES: Comments must be received on
or before October 23, 2000.

ADDRESSES: Send comments to
Regulation Comment Desk, NPLN,
Room 4100, National Archives and
Records Administration, 8601 Adelphi
Road, College Park, Maryland 20740–
6001. You may also fax comments to
301–713–7270.

FOR FURTHER INFORMATION CONTACT:
Nancy Allard or Shawn Morton at 301–
713–7360.

SUPPLEMENTARY INFORMATION: As noted
in the SUMMARY, our current FOIA
regulations are contained in two
separate CFR parts that address the
requirements for submitting and NARA
handling of requests for NARA’s own
operational records and records
accessioned into the National Archives
of the United States. Because the
definitions and most of the procedures
to be followed are the same for both
types of requests, we are moving the
current sections that contain the rules
for FOIA requests for archival records,
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